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ABSTRACT 
In order to protect future citizens from tyranny and to distribute the 
rewards of a perceived modern civilization, the architects of the 
Australian constitution sought to institutionalize such principles as 
liberty, individual rights and democracy.  Once established, this 
Constitution also institutionalized a set of racist principles that have 
an ongoing impact on civil society in the 21st century.  After 
progressing from its specific illiberal references to race, the 
Constitution permitted the historic development of government policy 
based upon certain European liberal ideological values which 
construct liberty as a white, free-market concept.  Indigenous 
economic priorities have subsequently been perceived as values that 
must be deleted from society, and Australian policy objectives have 
been focused by this aim.  This paper examines this historically 
grounded value system and its impact on certain contemporary 
policy directions.  It considers the implications for Indigenous 
citizenship in Australia and implications for Indigenous citizens. 
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Introduction 
If Australian society is as liberal and democratic as government policy 
presents it to be (Thompson & Stannard 2008), then Australians might have 
certain social expectations regarding self determination, freedom and civil 
participation.  Such expectations are not evident in the dialog between new 
Northern Territory (NT) Chief Minister Paul Henderson and the new 
Commonwealth Minister Jenny Macklin at ‘the start of a new level of co-
operation over the intervention program in remote communities’ (Wilson and 
Fitzpatrick 2007, 1).  This intervention program was a unilaterally imposed 
Commonwealth Indigenous child-abuse strategy which ignored the key 
recommendations of the ‘Little children are sacred’ report (Wild and Anderson 
207) that had described the precipitating problem.  Though the new 
governments’ discussions ‘centred’ on a desire to ‘rebuild the trust and 
confidence of indigenous Territorians’, they still sidelined Indigenous 
strategies to deal with the perceived issues. Chief Minister Henderson said, 
‘We all know the only way to achieve real change is for all levels of 
government1 to work as a team’ (cited in Wilson and Fitzpatrick 2007, 1).   
 
In a healthy civil society, characterised by active citizen participation, and a 
desire to build community trust, this intervention strategy into NT Indigenous 
welfare might have been constructed out of the views of the Combined 
Aboriginal Organisations (CAONT) in the NT (Wilson and Fitzpatrick  2007, 
1). The CAONT (2007, 8) had voiced concerned about ‘a Government 
takeover of community administration’ which threatens the ‘local community 
                                                 
1 Our emphasis. 
leadership and initiative that is essential to resolve the problems of child 
abuse and neglect’.  The CAONT (2007, 4) quite reasonably argued for a 
process based on ‘trust and mutual respect’ to build community capacity to 
deal with such problems. Yet the policy revision seems to maintain a level of 
the previous government autocracy, rather than recognising the need to 
negotiate with the effected communities.  
 
The following discussion examines the status of Indigenous participation in 
civil society and the subsequent capacity for self-determination2 within the 
framework of our Australian Constitutional democracy. This article considers 
the constitutional-legal framework that exists in Australia and the implications 
it has for Indigenous justice.  It also examines the preconditions in Australia in 
respect of the inclusion of Indigenous peoples within civil society and the 
impact this has on indigenous rights.  It context of recent ideological changes 
to the Indigenous policy framework the nature of contemporary 
Commonwealth policy is investigated for coercive, illiberal and authoritarian 
views regarding the government of the first people of Australia.  The likelihood 
of Indigenous determination of civic outcomes in Australia is considered in the 
light of recent policy revision. 
 
Institutional Indigenous Inclusion or Prejudice?  
Papers in this special issue of Social Alternatives discuss the institutional 
protections of citizen’s rights that exist within the Constitution of Australia and 
which originate from liberal ideas and the rule of law (Thompson and 
                                                 
 
Stannard 2008).  These ideas established a rights-framework within which 
citizens could develop an active non-government social infrastructure to 
scrutinize democratic processes and actively criticise government policy.  The 
participative construction of civil infrastructure such as this is a process that is 
customary within European-liberal culture.  This seems a practical problem for 
Indigenous Australians and is, according to the eminent Aboriginal Professor 
Marcia Langton (2001, 1), compounded because ‘Australian nationhood was 
founded in racism’.  Simply, there have been no frameworks built into the 
Australian Constitution to entrench an Indigenous position in civil society, to 
assist culturally different others to participate or to protect Indigenous rights.   
 
In this respect the lawyer and ex-Prime Minister Gough Whitlam (1997, np), 
contextualised problems in the civil status of Australia’s Indigenous population 
as follows: 
The Constitution of the Commonwealth of Australia was flawed from the 
beginning by its references to the Aborigines of Australia. The Federation 
itself was founded on the assumption that the Aborigines would, quite 
literally, disappear. The two mentions they received in the Constitution 
were both negative. 
This leaves Indigenous citizens exposed as individuals to the partiality 
displayed by the Constitutional architect, federation activist and Australian 
Prime Minister Alfred Deakin when he argued that federation acted on: 'the 
desire that we should be one people, and remain one people, without the 
admixture of other races'.  Compounding this, the founding Prime Minister 
Edmund Barton, had proposed in 1889 that an Australian constitutional power 
was needed so that the Commonwealth could ‘regulate the affairs of the 
people coloured or inferior races who are in the Commonwealth’ (cited in 
Langton 2001, 2).  For example Section 24 of the Constitution states that:  
‘if by the law of any State all persons of any race are disqualified from 
voting at elections for the more numerous House of the Parliament of the 
State, then, in reckoning the number of the people of the State or of the 
Commonwealth, persons of that race resident in that State shall not be 
counted’.   
This technical clause indicates that prejudice rather than inclusion underpins 
the Constitution and The High Court of Australia ‘has found that one of its 
provisions can be read to permit government acts to cause detriment to 
Aboriginal people’ (Langton 2001, 1).  
 
Contemporary Indigenous Implications  
According to Whitlam and Langton, the constitutional framework upon which 
our law and government rests protects the liberty of those who are culturally 
consistent with the ‘mainstream’ European-liberal culture. Constitutional 
architects sought to proscribe the cultural practices of Australia’s Indigenous 
peoples as excluded ‘others’. Though liberal rights are perceived universal 
rights without cultural limitations, Indigenous peoples are required to 
assimilate prior to the realization of such rights.  Thus if Fukuyama’s (2006, 9)  
international principles of liberal democracy intend that social status is 
‘achieved rather than ascribed’ if they intend that natural talents, work, and 
effort’ define one’s status, and that civil society springs from and protects such 
liberal rights, then Indigenous peoples are institutionally disadvantaged.   
 If the Australian Constitution was built on notions of an exclusively ‘white’ 
liberal democracy, then policy development and implementation processes 
were themselves epistemologically flawed from the outset, no matter how 
efficient or effective they might be regarding their objectives.  An Indigenous 
cultural difference problem had been predicted within the Constitution, and 
this was to be managed through electoral disenfranchisement if necessary. 
Constitutional precedent set an agenda where post federation policies 
focussed on cultural homogeneity so that white cultural values might flourish.  
Thus government facilitated the development of Indigenous social programs 
because it sought to intervene in Indigenous life, based upon white-liberal 
interpretations of an ‘Aboriginal problem’, and non-indigenous strategy for 
solving that problem (Rowse 1992; Thompson 2004; Thompson 2005).   
 
Though scholars might have mapped out significant change in Indigenous 
treatment after the reforms of the Gough Whitlam /Nugget Coombs period the 
policy which advocated Indigenous self determination, actually constructed a 
two stage process whereby Indigenous people were acculturated through 
housing and social programs and then were permitted liberal freedoms 
(Thompson 2005).  The receipt of economic support (prior to 1972) and 
program support (post 1972) in mitigation of Indigenous poverty, depended on 
individuals accepting mainstream norms first for (nuclear) family structure, , 
settlement and life-style and then for housing occupation (Thompson 2004).  
Even Indigenous organisations played a key role, as they delivered the 
normalising social programs, favouring families that met program guidelines. It 
can be argued that the social policy objectives of the seemingly enlightened 
Indigenous programs since 1972, like previous assimilationist policy, were 
focussed by a desire to ignore ‘traditional’ Indigenous ‘needs’ while rewarding 
those who had mainstream housing, health and other needs, thereby 
moulding Indigenous behaviour (Thompson 2004).  This partially effective 
process left remote community members in a form of limbo based on 
insufficient services, provided by failing service organisations and failed 
economies. 
 
In this context the implicit racism of the constitution set an agenda where 
culturally different first peoples in Australia were treated as, and felt like, 
‘others’ in their country. Langton (2001, 1) was concerned  that, ‘Aboriginal 
people …often believe that police or gaolers have killed those who died in a 
serious indictment of Australia's colonial past, as well as proof that the present 
society has yet to provide reassurance that that past is over’. Events after the 
death of Mulrungee at Palm Island watch-house, have perpetuated and even 
promoted this view.  In startling continuity with the colonial past government 
institutions have failed to protect Indigenous citizens as detailed in the ‘Royal 
Commission into Aboriginal Deaths in Custody’, and ‘Our Stolen Children’.  
 
If civic peace and order is built upon perceptions about the rule of law and a 
just legal system, then a perceived continuity of historic unfairness ensures 
that the Indigenous community feels oppressed, with little prospect of building 
civil unity.  If civil society is about active participation and engagement with 
governance, then events like the NT intervention damage trust and hinder 
engagement. After the April 2007 report ‘Little Children are Sacred’ 
recommended community assistance, the Government responses were what 
social commentator David Marr (2007, 1) described as ‘the most radical 
changes to be imposed on Aboriginal Australia in living memory’. Yet such 
changes would ‘take years - if ever - to have an impact on the Territory's 
abused children’ (Marr 2007, 1), and so:  
‘why is the Federal Government in such a rush to end the permit system, 
remove customary law from the courts, phase out Community Development 
Employment Projects (CDEP), take leases over all Aboriginal townships and 
claim permanent ownership of … infrastructure …?’ (Marr 2007, 1.) 
Hinkson (2007, 5) argues that the intention was to ‘end the recognition of and 
support for Aboriginal … culturally distinctive ways of life’. 
 
Indigenous residents of Yirrkala in the Northern Territory might ask:  
‘What gives this Government the right to say that we are not allowed to 
control our future, … Or that our cultural way of life is no good? (Marika 
2007, 2.) 
Though constitutional arrangements give the government the power to do 
so, Ron Merkel QC perceives the intervention is an unjustifiable, potential 
breach in human rights (Draper 2007, 1).   Merkel:  
can accept that aspects of the intervention - alcohol, health checks - were 
related to protecting the children…[but]  cannot reconcile the restructure of 
land rights and the permit system, the takeover of Aboriginal corporations 
[unless] the main underlying purpose was to mainstream indigenous 
Australians in the Northern Territory. (Merkel cited by Draper 2007, 1.)  
 In accord with the CAONT, Merkel argued that the NT intervention strategy 
ignored the complexities of Indigenous community issues and merely 
privileges mainstream values over traditional Indigenous group rights.  
Hinkson (2007, 11) sees in this case an ideological agenda where 
‘normalised individuals’ have to ‘pursue the questionable ‘equality’ of 
neoliberalism’ because of an unrelated child-protection problem. Yet though 
Indigenous Territorians ‘honestly welcome any real help with the problems 
created by … contact … and past failures … to deliver basic services’ they 
are critical of this action as another infringement on Indigenous ‘rights in our 
own land’ (Marika 2007, 2).  
 
Indigenous Rights Versus Constitutional Individualism 
Marr observed when the authors of the ‘Little Children are Sacred’ report 
‘condemned the emergency response …for ignoring every one of their 
recommendations for tackling child abuse’ ‘the Minister for Indigenous Affairs, 
Mal Brough, turned on them savagely’. The Indigenous rights agenda is 
evidently dangerous but checked by conservative forces (Hinkson 2007, 8). 
The Australian Newspaper has even equated Indigenous rights with 
complicity in child abuse:  
‘Let's be clear. … as the rights seduction sets in, …. Entrenching cultural 
rights means we can expect a repeat case of the 55-year-old Aboriginal 
man who …raped a 14-year-old girl. He argued that as the girl was 
promised to him under Aboriginal customary law.’ (Albrechtsen 2007, 1.) 
According to this view Indigenous rights institutionalise violence and therefore 
the (seductive) Indigenous voice should be silenced.  
 
The recent Howard government re-election proposals, regarding Indigenous 
constitutional recognition, seem an even more tricky way of silencing the 
rights agenda.  This ‘reconciliation’ trickery would have ensured:  
that individual rights and national sovereignty prevail over group rights. 
That group rights are, and ought to be, subordinate to both the citizenship 
rights of the individual and the sovereignty of the nation. This is 
Reconciliation based on a new paradigm of positive affirmation, of unified 
Australian citizenship. (Howard 2007, 2.) 
Johnson (2007, 1) presents this proposal is a ‘rejection of … separatist, group 
rights-based approaches3 … in favour of … individual responsibility and 
integration into mainstream Australia’ (Johnson 2007, 1). This proposal was at 
‘its core’ an institutionalisation of ‘the need for Aboriginal Australia to join the 
mainstream economy as the foundation of economic and social progress’ 
(Howard 2007, 3). Thankfully the new Rudd Government does not support the 
move to institute a reconciliation statement of this form as a preamble to the 
Australian Constitution.  
 
There are a contrasting approaches in the United Nations Declaration on 
Rights of Indigenous Peoples (UNDORIP 2007) and Article 3 of the 
Indigenous and Tribal Peoples Convention,  (ITPC 1989). The ITPC states 
that 
                                                 
3 Which underpin the  Indigenous and Tribal Peoples Convention 1989. 
1. Indigenous and tribal peoples shall enjoy the full measure of human 
rights and fundamental freedoms without hindrance or discrimination [and] 
2. No form of force or coercion shall be used in violation of the human 
rights and fundamental freedoms of the peoples concerned. 
 
To this time the combined forces of government, the media and certain ‘right-
wing think tanks’ (Hinkson 2007, 8) have been allied against Indigenous 
perceptions of rights, denying any concept of prior ownership of resources, 
prior relationship with the Australian continent, distinct cultural identities or 
democratic representation for Indigenous groups. Article 5 of the UNDORIP 
(2007) states that: 
“Indigenous peoples have the right to maintain and strengthen their 
distinct political, legal, economic, social and cultural institutions, while 
retaining their right to participate fully, if they so choose, in the political, 
economic, social and cultural life of the State.” 
 
The Howard Australian government voted against the UNDORIP and it is not 
if the Rudd Government will be a signatory to this declaration. Previous 
coercive approachs to economic inclusion clearly breached the intentions4 of 
both international conventions.  Australian recognition of Indigenous peoples 
has been predicated on their assimilation into the economic mainstream. Any 
new government gesture which accepts the same historic injustices that 
existed at federation, will perpetuate this breach in Australian civil society.  In 
opposition to expected standards for civil society, somewhere near half a 
                                                 
 
million Australians have never really been given the legal and political rights 
or the constitutional recognition that international law requires first world 
nations to address (Hart 2007, 1).  In this context it is unimaginable that 
individuals perceive that they are safe, trusted and free to develop a healthy 
position in civil society.  
 
Building Civil Society and Indigenous Social Capital 
Fukuyama (2006b, 1) argued that: ‘in the end it is the people in the society 
that create civil society, they create social capital, they create democracy.’  If 
like Fukuyama (2006b, 1) Australia is committed to liberal democratic 
principles it must be recognised that ‘social capital is almost always built from 
the bottom up, through people working together’.  But ‘Governments can only 
create a framework in which people can create social capital’ while refraining 
from the temptation to be ‘too interventionist in controlling everything5’ 
(Fukuyama  2006b, 1). A healthy civil society will include Indigenous 
Australians, by provide those circumstances of cultural ‘freedom’ in which this 
bottom up development can flourish.   
 
From an Indigenous perspective, rights (and freedom) are collective as they 
defined by culture and an oral history of the ‘Mob’ rather than Constitutional 
individualism.  This history retains knowledge of cultural norms and practices 
but is threatened where people are removed from their Tribal lands and lose 
their right to have Native Title acknowledged6. The existing government 
individualisation and economic integration agenda is about further breaching 
                                                 
 
 
these links.  For the many people who have integrated and who cannot prove 
a continuing connection to ‘country’, they have no rights to traditional land. 
They have little reason to trust mainstream governance that has no respect 
for their cultural values and are aware of government practices, such as 
removal and cultural extinction under past legislation. This is not an 
environment that individuals perceive to be safe, stable, trustworthy and in 
which they can build their own participative form of civil society.  
 
Organisations are another structural issue as they are dominant characteristic 
of mainstream ‘European’ culture and are functionally complex within a civil 
society which includes mainstream and Indigenous firms, clubs, societies and 
other community bodies. Though they are collectives that individuals build to 
further their participation and political power, culturally different others may be 
disadvantaged in developing this civil infrastructure of mainstream European 
culture (Wooton 2002, 1). Social and civil participation through mainstream 
organizations, societies, clubs and parties will always favour the citizens who 
have mainstream organizational capabilities and motivations.  
 
Yet if civil society was only accessible to those who were culturally equipped, 
since the 1970s Indigenous Australians have been remarkably effective in 
developing a framework of active organisations in the cities and towns of 
Australia.  Indigenous activists have mobilised Indigenous communities within 
the mainstream Australian legal/cultural environment so that there are 
Indigenous organisations for research, housing, health, broadcasting, art, 
dance and a wide range of other areas of life.  Though some of these were 
facilitated by government bodies they represent an Indigenous civil activism 
within mainstream society. Consider for example the prompt activist response 
to government interventionism by the Combined Aboriginal Organisations of 
the NT (CAONT).  
 
Conclusion 
Consideration must be given to how the new NT and Commonwealth 
commitment to ‘co-operation’ appears to Indigenous people in a legal and 
political framework designed to undermine Indigenous cultures and collective 
rights. If one’s social status should be ‘achieved rather than ascribed’ as a 
‘product of one’s natural talents’ (Fukuyama 2006, 9) then Indigenous people 
must feel that their talents are valued if they are to achieve reasonable status. 
Indigenous knowledge is pivotal to any Indigenous policy implementation, and 
the development of sustainable socio-cultural and economic institutions is 
required if any real engagement between government and Indigenous 
communities is to be productive. Civil society in Australia is based on free 
expression and the realization of power sufficient for participation in political 
contestation. Institutional reform could assist Indigenous Australians to 
achieve a form of free expression that is consistent with Indigenous culture.  
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